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Mediation is a method of  Dispute Resolution that is voluntary, confidential and generally 
cooperative. It is a non-coercive, neutrally facilitated negotiation to reach a consensual decision.  
Rather than focusing on conflict, the parties are encouraged to understand each other’s point 
of  view and work toward their common goal of  an early, inexpensive and lasting resolution 
of  their dispute.  In mediation, an impartial individual with specific training and expertise in 
communications, as well as dispute management and resolution, helps individuals understand 
and resolve their differences.  The mediator does not make decisions or compel a particular 
result, but rather helps the parties reach their own agreement.

Most people who use mediation are able to reach agreement, because mediation works 
to clarify positions and reduce misunderstanding and hostility - even for those who are angry 
or in severe conflict.  In fact, in those situations mediation can be particularly useful.  Anyone 
who wants to resolve their dispute, and has the ability to speak up for their own needs and 
interests, can be successful in mediation.  The only prerequisites to mediate are: that the parties 
know enough about the situation to negotiate intelligently; and there is a good faith interest by 
all parties in a resolution.

Empowerment and Recognition

The mediation process rests on the twin pillars of  voluntariness (empowerment) and 
gaining an understanding of  another’s point of  view (recognition).  Accordingly, fostering 
empowerment and recognition is the core role of  the mediator, as set forth below (p.6-4).

Empowerment: Occurs when the parties are allowed to make their own decisions 
about such issues as: entering the process; how the process unfolds; whether to remain in the 
process; and whether and how to resolve their dispute.  It means encouraging the parties to 
deliberate and make thoughtful decisions at every stage of  the proceeding.  It is from this base 
of  empowerment that parties gain greater clarity about their situation and strengthen their 
capacity to interact with one another, and often to understand the other’s point of  view.

Recognition: Occurs when a disputant demonstrates that he understands and 
acknowledges the other party’s point of  view.  It does not mean that he agrees with that different 
point of  view, just that he understands.  To facilitate this recognition, the mediator often must 
clarify the distinction between agreeing and understanding.  It does not mean that a party 
abandons his own point of  view, but it does help to put it in perspective.  According to Roger 
Fisher and William Ury,1 the ability to see a situation as the other side sees it “is one of the most 
important skills a negotiator can possess. If you want to influence them, you need to understand 
empathetically the power of their point of view and to feel the emotional force with which they 
believe it.”

The “No-Lose” Option

Mediation can be called the “no lose” dispute resolution process.  This is because it is 
entirely voluntary.  Entering into the mediation process, deciding to remain and approving the 
resolution of  the dispute are all voluntary choices.  Thus, if  a party views a proposal as a loss, 
she need not and will not be coerced to accept it.
1 See Getting to Yes, Negotiating Agreement Without Giving In, Roger Fisher, William Ury and Bruce 

Patton, Penguin Books, 1981.

Mediation: An Overview
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Parties Control

The parties (stakeholders) are never excluded from the process, but instead they are in 
control and encouraged to participate throughout the entire proceeding.  Excluding stakehold-
ers, as can occur 

in litigation, is a mistake since the representative (attorney) loses the greatest resource for the 
solution of  the conflict.  It is the party who knows most about their interests, needs, and val-
ues.  This can be especially true with business people, since they not only have critical expertise 
concerning the issues in dispute, but are often experienced negotiators.  By remaining involved, 
they can utilize their expertise in mediation to develop and maximize their options.

Furthermore, in mediation, the parties have an opportunity to speak directly with each 
other in an informal, productive atmosphere to develop a mutually satisfactory resolution.  The 
process reduces hostility and misunderstanding and thus is an effective and positive alternative 
to emotionally and financially debilitating courtroom battles.

Because the parties are in control in mediation, a coerced settlement cannot happen.  
The parties control the decisions to enter mediation, to remain in mediation and to settle.  The 
mediator has no power to compel a settlement.  Furthermore, because the parties shape the 
resolution, not the mediator, a capricious “split-the-difference” approach will never occur.  The 
resolution is the product of  a principled, considered, and informed decision, not coercion.  This 
empowerment of  the parties, is at the core of  the mediation process.

Confidentiality

To ensure the free flow of  information, communications during mediation are confiden-
tial.  There are two aspects to this confidentiality.  The first is that, in California and many other 
state jurisdictions, statements made in the course of  a mediation and documents prepared for 
the mediation can not be used in court against the party making or offering them.  The second 
aspect of  confidentiality is that during the mediation the mediator may hold separate, private 
meetings (caucuses) with the parties.  During such a caucus, a party may speak candidly with 
the assurance that that information will remain confidential.  This often provides the mediator 
with useful information and allows her to assist the parties, as set forth below.  Confidentiality 
combines with voluntariness to create an atmosphere conducive to the resolution of  disputes.

The parties are also free to make any additional agreements regarding confidentiality 
as to third parties.  Often such additional confidentiality provisions permit settlement options 
that would be unacceptable in the absence of  such provisions.

Impartiality

Central to the effectiveness of  mediation is the mediator’s impartiality.  The mediator 
cannot favor one party for any reason and must work to keep her own attitudes and views from 
intruding and interfering with the process.  The parties perception of  the mediator as fair and 
impartial is critical if  they are to trust her and benefit from the mediation process.  The parties 
must be convinced that the mediator is not biased for or against any party, and will not benefit 
from the outcome of  the mediation.

It is critical that, prior to engagement, the mediator disclose any bias or appearance of  
bias concerning the substance of  the mediation, as well as all relationships with the parties or 
their representatives.
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The mediator’s impartiality is critical because, without a view-point or bias, she is better 
able to understand and communicate or translate the differing view-points.  The parties’ percep-
tion of  the mediator’s neutrality makes it easier for her to elicit ideas and proposals from them.  
If  the mediator is perceived as being “on the side” of  one of  the parties, she loses her ability 
to help that party communicate his point of  view.  Although the mediator will help a party 
gain clarity about his own interests and communicate his view-point, she must never become 
an advocate for either party.

Impartiality is demonstrated in mediator moves that are both procedural and psychologi-
cal.  For example, the mediator demonstrates neutrality by such actions as addressing parties 
similarly, maintaining equal eye contact, giving each equal time and even sitting equidistant 
from them.  The mediator must also make an effort to understand and articulate each party’s 
underlying interests and goals and help them establish fair guidelines, standards and procedures.

Impartiality not only encourages the parties to enter the mediation process, but it prepares 
them for resolution.  When the mediator demonstrates an understanding of  each disputant’s 
point of  view, it suggests to them that they may see it is possible to reconcile their differences.

Collaborative Approach

In contrast to an adversarial arena, mediation has the advantage of  offering a forum 
conducive to collaborative negotiation.  By working in a collaborative manner, the parties avoid 
the negative spiral of  blame and instead utilize their time creating innovative and durable solu-
tions, more likely to be honored than an arbitrary decision imposed by a judge or arbitrator.

Collaborative negotiation was described by Mary Parker Follett in 1925 in the classic 
vignette of  the library windows2.  While in the library one day, someone wanted the window 
open, while Ms. Follett wanted it closed.  A competitive or distributive approach to negotiating 
would have the parties arguing over opening and closing the windows.  A compromise would 
have the window half  open and left both unsatisfied.  Instead, they set aside their positions to 
examine their real interests.  In doing so, they learned that his interest was in having fresh air in 
the room, while hers was preventing the wind from blowing her research papers off  the table.  
Thus, they opened a window in an adjacent area and each got exactly what they really needed.

The library windows dispute, like most conflicts, is not resolvable at the positions level 
other than by compromise - which of  course does not resolve the underlying conflict.  To actu-
ally resolve the conflict in a lasting way, the parties must understand and address their underlying 
interests.  Thus, one of  the mediator’s roles is facilitating communication to clarify the parties’ 
underlying needs and interests.  She will invite each party to educate the other by providing 
information in a non-argumentative way.  While it is not always possible to find collaborative 
solutions, that approach can nevertheless be useful and is an appropriate starting point.

Stages of  the Mediation Process

To maximize effectiveness in mediation, it is helpful to have an understanding of  the 
stages or phases of  the process.  However, it is not incumbent upon the mediator to force the 
parties into or out of  any of  these phases.  It is only in the interest of  affording the mediator 
a perspective that it is pointed out that these phases usually exist.

2  See Mary Parker Follett - Prophet of  Management, Pauline
   Graham, Harvard Business School Press, 1995.
3  These stages, as set forth above, were originally developed by
   Gary Friedman, an attorney-mediator and trainer, through the
   Center for Mediation in the Law, Mill Valley, California.
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The mediation process can be divided into five stages3: (1) structuring/contracting; 
(2) developing the issues; (3) working the conflict; (4) resolving the conflict; and (5) closure.
Although the distinction between these stages can be blurred, and it is not necessarily a linear
progression, the following generalizations can be made.

	 The structuring or contracting stage involves proposing and explaining the process, along 
with the parties’ acceptance and commitment to that process.  It generally begins with the first 
contact with the parties and ends with the mediators opening statement (explanations).  During 
this stage, in addition to establishing rapport and building trust and confidence, the mediator 
will explain the process and consider the parties’ suitability to mediation. 

Developing the issues commences with the parties’ written submissions and/or their ini-
tial, uninterrupted oral presentations.  As a result of  the development of  issues the parties usually 
establish an agenda for their negotiations.  However, new issues or sub-issues often emerge at 
later stages.  

Working the conflict can appear to be the most difficult stage, since the conflict may 
intensify and the emotional tension increase.  Because of  this, inexperienced practitioners often 
urge the parties to abandon this stage and move prematurely to the solutions (resolving the conflict) 
stage.  However, if  that mistake is made the parties will not address the real issues and could 
lose the opportunity for a durable, “win-win” solution.  Ironically, it is often the articulation of, 
and grappling with, the differences that can suggest the resolution.  For example, in the buying 
and selling of  stock it is the difference of  opinion regarding the market which produces the 
deal.  Here, the mediator’s skills in demonstrating understanding and capturing opportunities 
for recognition are extremely helpful.

Resolving the conflict involves the development and discussion of  settlement options. Here, 
the mediator may caution the parties to avoid premature judgment in order to allow creative 
options to emerge.

Closure involves a scrutiny of  the proposed agreement, as well as legal or technical review 
where appropriate.  The mediator’s assistance at this stage can be critical, since new issues tend 
to develop as the parties focus on the specifics of  resolution.

Caucus

The caucus is a private meeting the mediator has with a party away from the other 
participants.  It is simply an intervention utilized when the parties are thwarted (not making 
progress) in reaching their goals.  It is also an opportunity for the mediator to better understand 
the parties’ points of  view.  In a two party mediation, the mediator will simply engage in shuttle 
diplomacy - meeting alternately with the parties.  In a multi-party mediation, the effective use of  
caucusing depends upon a careful consideration of  how the respective interests of  the various 
parties align.

Not all mediators utilize the caucus.  Also, some intra-personal disputes (such as divorce) 
do not lend themselves to caucusing (as do most commercial disputes).  However, it is a helpful 
technique the mediator employs when the parties’ efforts to resolve their disputes are blocked 
by emotions, a power imbalance, hostility,  unrealistic expectations or an unresolved intra-party 
conflict.
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The obvious disadvantage of  the caucus is that the parties temporarily lose direct contact 
with each other and thus their perceptions are filtered through the mediator.  Additionally, it 
can create a situation that allows the mediator to manipulate the outcome to the disadvantage 
of  either or perhaps both parties.  Nevertheless, the opportunity for the mediator to ensure she 
understands each party’s interests and concerns, and the ability to explore creative settlement 
possibilities without compromising the party’s negotiating position, make the caucus a valuable 
tool.

The caucus is also an appropriate setting for the mediator to obtain information that 
parties, for strategic reasons, are unable or unwilling to share with another party.  It is often an 
appropriate setting to explore emotions which could not be expressed in the joint session or 
to address legal or factual inconsistencies with a party’s stated position.

The Role of  the Mediator

Empowerment and Recognition: In general, the mediator’s role is to foster em-
powerment and recognition.  In my experience, when the mediator does so, not only are the 
chances of  resolution increased, but the parties gain greater clarity and understanding about 
their own and the other party’s situation -- a useful outcome regardless of  settlement.  This 
lays the groundwork for the development of  durable solutions that address the cause, not just 
the symptoms, of  the conflict.

The appropriate role of  the mediator has been the subject of  some discussion and 
debate.  One unfortunate misconception is that it is the mediator’s responsibility to resolve 
the dispute.  This, of  course, is in conflict with one of  the fundamental tenets of  mediation: 
that it is a voluntary process controlled by the parties themselves, who are the only decision-
makers.  Any resolution must emanate from the parties and not be imposed upon them.  The 
irony is that a mediator’s misplaced focus on settlement can produce resentment from the 
parties who feel manipulated or coerced and bring a negotiation to impasse.  However, a focus 
on empowerment and recognition results either in resolution, where appropriate, or in other 
positive benefits (such as clarifying positions, interests, or options) in those cases that are not 
resolved.

Professors Baruch Bush and Joe Folger4 have pointed out the significant dangers for 
the parties when the mediator sees his role as being responsible for obtaining a settlement at 
all costs.  With such a directive orientation, the mediator will channel the parties’ discussion 
to issues he deems significant while ignoring or eliminating other issues that may be critical 
to the parties.  Likewise, that mediator will formulate what he believes is a “good settlement” 
and persuade or coerce the parties to accept a settlement.  If  the mediator believes his job is 
to “settle the case”, he may often pressure the parties to settle against their interests.  Further-
more, a mediator fixated on settlement will frequently overlook significant sub-issues that are 
the key to a durable solution.

With an overall focus on empowerment and recognition, there are a number of  specific 
roles that a mediator may assume in support of  the parties’ process.  Some of  those are set 
forth below.

4  Robert A. Baruch Bush and Joseph P. Folger, “The Promise
  of  Mediation”, Joseey-Bass Publishers, 1994.
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Advocate for the Process

Although the mediator is not responsible for the outcome of  the process, he does have 
responsibility to the process itself.  Thus, while the mediator is neutral as to the outcome, he 
is not neutral as to the process and actively advocates for the voluntary and unrestricted par-
ticipation of  all parties.  Maintaining a fair process with full participation, while helping the 
parties remove the barriers to resolution, requires that the mediator be attentive to the parties 
and sensitive to their needs at all times.  To do this, it is helpful for the mediator to understand 
the stages of  the mediation process outlined above.

The mediator’s responsibility to the process begins with creating a safe environment for 
the parties’ interaction.  This, of  course, does not mean the process will be free of  emotional 
exchanges, tension or anger.  It means that the mediator will facilitate the exchanges in a way 
that does not damage the parties or prevent them from reaching their goals.  In creating this 
constructive environment, the mediator will help the parties establish expectations (ground 
rules) for their interaction.  These ground rules vary with the mediator and the parties, but in 
general are intended to allow the free flow of  information by encouraging mutual civility and 
respect.

Facilitating Communication & Understanding

The mediator must first examine and understand the nature of  the dispute from each 
disputant’s perspective.  This may mean paying less attention to what a party is demanding 
and instead focusing on the interests underlying that demand.  To this end the mediator will 
make broad, open ended inquires that help to identify and clarify the key issues and options for 
the parties.  This requires active listening so that the mediator can learn the substantive and, 
often more importantly, the emotional content of  the party’s viewpoint.  The mediator seeks 
to understand without evaluating, advising, problem-solving or even agreeing.  In doing so, 
she is also modeling behavior and setting a tone for the parties constructive interaction.  She 
demonstrates to the parties that they have been heard, which, in turn, makes it more likely they 
will listen.

Having gained an awareness of  the dynamics of  the dispute from all parties’ perspectives, 
the mediator can focus his attention on facilitating the communication of  facts and feelings.  
The mediator will stimulate productive discussions and oversee the exchange of  information 
between the parties.  He will encourage the constructive expressions of  emotion to insure 
productive communication.  With the mediator’s assistance, information and view points that 
had built walls of  separation between the parties can begin to build bridges of  understanding 
instead.

Reframing

Albert Einstein observed that “the mere formulation of  a problem is far more essen-
tial than its solution - which may just be merely mathematical skills.  To raise new questions, 
new possibilities, to regard old problems from a new angle requires creative imagination and 
marks the real advance in science”.  Likewise, the ability of  the mediator to help the parties 
find a constructive formulation of  their dispute and to help them reframe it is one of  her core 
skills.  Reframing is a process whereby the mediator helps the parties see an issue, a statement, 
themselves, their conflict or each other from a new perspective.  While it is essential that the 
mediator’s characterization not change the meaning of  that which is reframed it can demonstrate 
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that alternative interpretations are possible.  Reframing increases the likelihood that each party’s 
sentiments, interests and needs will be heard by the other.  Skillful reframing by the mediator is 
an important element in enabling the parties to negotiate effectively and move toward mutual 
understanding and resolution.

Negotiation Consultant

In a private caucus, the mediator will sometimes act as a consultant to the parties in 
their negotiation.  This obviously requires some knowledge of  the negotiation process and 
demands that he be attuned to the status of  the negotiation so that he may offer insight as to 
the implication and advisability of  various negotiating strategies.  Sometimes this will involve 
coaching the parties in collaborative negotiation principles as set forth below.

Because of  her neutral vantage point, the mediator gains a perspective usually not avail-
able to the disputants.  From this vantage point the mediator is able to offer insights concerning 
each party’s situation as well as the status of  the negotiations.  The mediator can help the parties 
gain clarity concerning the effect of  their negotiation moves.  She may also offer suggestions 
on more effective approaches to negotiation, as discussed immediately below.

Teaching Collaborative Negotiation

One role the mediator may assume that can produce long term benefits for the parties 
is that of  coaching them in the process of  collaborative negotiation.  Particularly when there 
will be an ongoing relationship, the mediator may help the parties not only to resolve the pre-
senting conflict, but to help them develop a method of  interaction allowing them to handle 
any future disagreements in a more positive manner.  By modeling a process characterized by 
respect, listening for understanding and seeing another’s point of  view, the parties can learn 
a process of  interaction that avoids damaging and, perhaps, actually improves their future re-
lationship.  During the mediation process parties may learn to collaborate and integrate their 
interests rather than to view each other as competing adversaries.

Reality Testing

In caucus it can be helpful for the mediator to do what is referred to as “reality testing” 
or to play the “devil’s advocate.”  In a private caucus the mediator can inoffensively frame ques-
tions contrary to the party’s view, thereby highlighting inconsistencies or focusing attention on 
overlooked issues.  Consideration of  these aspects of  the dispute are critical if  the party is to 
make an informed decision.  While the parties will typically be unable or unwilling to accept or 
consider such arguments from the other party, they often find it easier to evaluate this important 
information when it emanates from the neutral mediator.

Generation and Evaluation of  Options

The parties often enter the mediation focused or fixated on an approach or a single 
resolution and are perhaps unaware of  their options.  Drawing on the parties own resources 
and creativity, the mediator may help them explore and understand their options and generate 
viable, mutually satisfying solutions.  The mediator may utilize brainstorming or exploratory 
questioning to accomplish this.
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Closure

Finally, the mediator assists the parties in gaining closure.  The mediator’s responsibilities 
often conclude by ensuring that the  disputants have a clear and accurate understanding of  the 
terms of  settlement and that the agreement is reduced to writing.  This can be a complex phase 
of  the mediation process.  It is common not only for new issues and sub-issues to emerge, but 
for individuals who previously had limited participation to take a more active role.

Selecting a Mediator

An effective mediator is not uncomfortable with conflict and is a good listener who is 
able to establish trust, maintain impartiality and remain non-judgmental.  She has the ability 
to follow the parties’ agendas, rather than lead them with her own, and facilitate their better 
understanding of  their own, and the other parties’ positions.  But above all she has judgment 
— without which her other personal characteristics and skills are of  limited value.

Interviewing the prospective mediator on the telephone or in a personal meeting can 
be useful in making a decision, as well as in establishing rapport.  Specifically, before engaging 
the services of  a mediator you should carefully assess the mediator’s background, experience, 
and philosophy about mediation.  Does the mediator define her responsibility as producing 
a settlement, regardless of  a party’s individual interests, thereby manipulating, coercing, and 
generally undermining the parties confidence?  Or, does the mediator see his role as facilitating 
communication, the lack of  which may have previously blocked agreement) by helping them 
clarify and articulate their positions and make an informed decision concerning settlement?

Ask for references or letters of  recommendation from former clients.  They are a rich 
source of  information about the prospective mediator.  Consider the kinds and number of  
cases the mediator has handled and why the parties were satisfied with the services rendered.  

While California has no licensing or certification for mediators, most successful me-
diators have completed a minimum of  40-60 hours of  mediation training.  Participation in 
such training courses often evidences a certain level of  dedication to the profession, as well as 
providing some assurance that the individual has considered basic technical and ethical issues 
encountered as a mediator.

Likewise, membership in local and national mediation associations displays a commit-
ment to the practice, to the updating of  skills, and to remaining current on emerging issues in 
the field of  mediation.

Depending on the particular case, determine if  the mediator is comfortable and skilled 
in dealing with individuals in high conflict or situations involving intense emotions.  If  the 
cause of  impasse is communication, determine whether the mediator has strong communica-
tion skills.

There is often a debate as to whether subject matter expertise is required to mediate a 
particular case.  In some situations, the parties may want a mediator with a basic understanding 
of  the context of  the dispute e.g. practices or standards in a specific industry.  However, with 
such expertise often come biases or assumptions about the situation which could have a nega-
tive impact on the process.  Even in those situations where it may be helpful for the mediator 
to have specific subject matter expertise, interpersonal issues may be so central to the dispute 
that process skills and a facility with conflict may be more important.


